@ .

By Speed Post gdRT

3gEd Bl Bried, (i)

Office of the Commissioner,

Sar sheady, sigHardG STgadrerd
Central GST, Appeal Commissionerate- Ahmedabad
SNy Ha, JORT |, SHEars! SgHaTaTE 3¢00gY,

CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015
. AR’ 07926305065 EAhEw - 079 - 26305136

""""  FC 33797438

'r'!%“ hizel 102 (File No.) - V2(87)57 INorth/Appeals/ 2018-19

o ot 37191 Wil (Order-In-Appeal No.): AHM-EXCUS-002-APP-118-18-19
ot (Date): 09-Nov-18  STRT &3 ! ARG (Date of issue): /.:f/z/z.v/cf’
ofl ST ViEY, P (2TieT) ST T
Passed by Shri Uma Shanker , Commissioner (Appeals)

A 3T, ShE IeUT Yoeh, (HSTT-IID), STEHRISIS ST, STTRBICT BT SR
et TR o femies o gira

Arising out of Order-In-Original No 46/JC(SK)/LTU-A/CX/2016-17 Dated: 29/03/2017
issued byv: Joint Commissioner-Central Excise (Div-HD—Ahmedabad-North=MUMBAI
[ EU AUDRIT

5} aydiereral/afereal T =T TEH UaT (Name & Address of the Appellant/Respondent)

M/s Tata Motors Ltd

T enfda g e WY F IHAT IANT HIAT ¥ ar ag @ naw & iy awiieufa s

=

et A i T A ardier AT qEEETT e SEd F AHAT ¢ |

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
ihe one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, lo the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New

Delhi-110001. under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso lo sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse 1O another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse
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Chodit af any duty allowed to be ulilized towards payment of excise duly
(inal poducts under the provisions of ihis Act or the Rules made (here undel
wuch order is passed by the Commissioner (Appeals) on or after, the dale
appointed under 5e¢. 109 of the Finance (No.2) Act 1998,
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The above application shall be made in duplicate in Form Mo, EA-G as
spoecilied under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3
months from the date on which the order sought lo ba appealed against i
commmunicated and shall be accompanied by two copies each ol the Ol0) and
Order-In-Appeal. 1t should also be accompanied by a copy of 1 (2.6 Chailan
cvideneing payment of prescribed fee as prescribed under Soction 35-Ek of
CrAL 1944, under Major Head of Account.
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e revision application shall be accompanied by a fee of Rs. 200/- where the
Amount involved in Rupees Gne Lac or less and Rs. 1000/ where the amount

involved is more than Rupees One Lac.
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the appeal lo the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
picecribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
ccompaniod against (one which at least should be accompanied by a fee of Rs.’l ,000/-,
K 000/ and Rs. 10,000/~ where amount of duty / penalty / demand / refund is uplo 5
e, 5 Lac o 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
Lo of Asstt. Registar of a branch of any nominate public sector bank of the place
wi.{ e |||u: hench uii' any nominate public sector bank of the place where the bench of the
Fabunal s siluated.
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i cane of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in - the aforesaid manner not withstanding the fact that the one appeal to the

- Appollant Tribunal or the one application to the Central Govt. As the case may ha, is
lled o avoid seriptorin work if excising RS. 1 lacs fee of Rs.100/- for cach.
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Cine copy of application or 0.1.0. as the case may be, and the order of the adjournment

Authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Atiention in invited 1o the rules covering these and other related matter contended in the
“veise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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I or an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
ihe Appellale Commissioner would have to bhe pre-deposited. 1t may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 © (2A)
aned 35 1 of the Central [-xcise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)
Hinder Gentral Excise and Service Tax, “Duty demanded” shall include:
(1) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; _
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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V2(87)57/North-Appeals/18-19

ORDER-IN-APPEAL

This appeal has been filed by M/s Tata Motors Limited, Survey No.l, Village
Northkotpura, Taluka-Sanand, Ahmedabad [hereinafter referred to as “the appellant”] against
Order-in-Original No.46/Joint Commissioner (SK)/LTU-A/aCX/2016-17 datedﬂ 27.03.2017
[hereinafter referred to as “the impugned order”] passed by the Joint Commissioner o Central

Excise, LTU (Audit) Mumbai [hereinafter referred to as “the adjudicating authority™].

2 The appellant is engaged in manufacturing of Motor Vehicles falling under chapter 87 of

CETA, 1985. Based on EA 2000 Audit, a show cause notice dated 19.[ 1.2014 for the period of

01.01.2012 to 31.12.2013 was issued to the appellant for denying CENVAT credit amounting (o
Rs.1,17,43,333/- in respect of input service credit on services viz. [i] Even Management
Service;[ii] Travel Agent Service’ [iii] Services provided by Confederation of Indian Industry;
[iv] Management and Maintenance Services; [v] Erection, Commissioning and Installation
Service: [vi] Landscaping and Gardening; [vii] Mandap Keeper and Banquel Services; |viii|
Maintenance and housekeeping; [ix] Translation service; and [x] Construction service. The
grounds for denying the said credit is that the input services availed by the appellant are not

falling under definition of “Input Service” as defined under Rule 2(1) of CENVAT credit Rules,

2004 (CCR). The show cause notice also proposes for recovery interest and imposition of

penalty under 15 of CCR. Vide impugned order, the adjudicating authority has confirmed the
demand with interest except in respect of service viz. landscaping and Gardening and

Maintenance and housekeeping. He also imposed penalty of Rs.1,10.90,028/-.

Being aggrieved, the appellant has filed the instant appeal on the grounds that:

LS

¢ Out.of CENVAT credit of Rs.1,01,38,172 availed on construction service, Rs.98,60.911/-
is related to work carried out for renovation, modernization and repair work of existing
factory premises and Rs.67,930/- pertains to the work done prior to 01.04.2011 bul
invoices for the same raised after 01.04.2011. Hence input service in dispute falls in the
definition of input service prevailing for relevant periods.

e Erection, Commissioning and installation services are related to maintenance support (o
Robot, installation and commissioning of ASU panels, etc which is directly relating (o the
manufacturing of activity at paint shop.

e CENVAT credit on Travel Agent Service, Event Management Service, Translation

Service, Mandap Keeper and banquet Service and Service provided by CII are available

as none of these services were appearing in the exclusion list of amended definition of

input service.

e There is no contraction of Rule 9(6)of CCR 2004

e There is no suppression of fact with an intention evade duty. Hence extended period of

limitation cannot be invoked.

4. Personal Hearing in the matter was held on 10.10.2018. Shri Rajesh B Shukla, Shri

Sanjay C Ekhande and Shri Bhairay Vaishnav, authorized representatives of the appellant

VN
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appeared for the same and reiterated the grounds of appeal. They submitted further additional
submission.
. 3. [ have carefully gone through the facts of the case and submissions made by the appellant
in the appeal memorandum as well as at the time of personal hearing. The issue to be decided in
(he matter is relating to admissibility of input service credit in respect of following input
services, availed by the appellant during January 2012 to May 2013.
. [1] Construclion Service
o [ii]  Erection, Commission or installation service
liii]  Lvent Management service
[iv] Mandap Keeper and Benquit service
[v]  Travel Agent service
[vi]  ‘Translation service
[vii]  Service provided by Confederation of Indian Industry
[viii] Management and maintenance service.
. 0. The adjudicating authority has denied all the above input service credit mainly on the
grounds that none of the said services fall under the definition of “Input service™ as defined
3 ander Section 2(1) of CCR 2004. On other hand, the appellant has contended that the credit in
question in respeet of above services is eligible to them as they utilized the same directly or
indircetly in the course of manufacturing activity and business activity.
- 7. During the relevant period under dispute, Rule 2(1) of CCR 2004 defined “input service”
as under:
() “input service™ means any service, -
(i) used by a provider of [oulput service ] for providing an output service; or
. . (i) used by a manufacturer, whether directly or indirectly, in or in relation fo the

mannfacture of final products and clearance of final products upto the place of ‘removal,

and includes services used in relation to modernization, renovation or repairs of a
Jactory, premises of provider of output service or an office relating to such factory or
premises, advertisement or sales promotion, market research, storage upto the place of
removal, procurement of inputs, accounting, auditing, financing, recruitment and quality
control. coaching and Iraining, computer networking, credit rating, share regisiry,
security, business exhibition, legal services, imward transportation of inputs or capital
eoods and outward transportation upto the place of removal;

[but excludes], -
: [(A) service portion in the execution of a works contract and construction services
SEm, incliding service listed under clause (b) of section 66 of the Finance Act (hereinafter

referred as specified services) in so far as they are used for -

(a) construction or execution of works contract of a building or a civil structure or a
part thereof; or

(h) laying of foundation or making qfslrucug,'esff()'{‘;‘{sgvjt mort of capital goods,
P /51 :-'-“_. Tk .
except for the provision of one or more of Ihfz specified, seryicesy orf
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[(B) [services provided by way of renting of a motor vehicle], in so fur as they relate to
a motor vehicle which is not a capital goods; or

[(BA) service of general insurance business, servicing, repair and maintenance, i so
far as they relate to a motor vehicle which is not a capital goods, except when used hy -

(a) a manufacturer of a motor vehicle in respect of a motor vehicle manufactured by
such person; or

(b) . an insurance company in respect of a motor vehicle insured or reinsure vl by such
person; or]

(C)  such as those provided in relation to outdoor catering, beauty treatment, health
services, cosmetic and plastic surgery, membership of a club, health and fitness centre,
life insurance, health insurance and travel benefits extended to employees on vacation
such as Leave or Home Travel Concession, when such services are used primarily for
personal use or consumption of any employee; |

The definition of “input service” consists of categories viz. [i] services which are directly

or indirectly used in or in relation to the manufacture of final products; [ii] services which are

used for clearances of the final products up to the place of removal; [iii] inclusive part ol

services such as used in relation to modernization, renovation or repairs of a factory, premises of

provider of output service or an office relating to such factory or premises, advertisement or sales
promotion, market research, storage upto the place of removal, procurement ol inpuls,
accounting, auditing, financing, recruitment and quality control, coaching and training, computer
networking, credit rating, share registry, security, business exhibition, legal services, inward
transportation of inputs or capital goods and outward transportation upto the place of removal;
and [iv] and exclusive part of service such as service portion in the execution of a works contract
and construction services including service listed under clause (b) of section 66E of the Finance

Act (hereinafter referred as specified services) in so far as they are used for (a)  construction

or execution of works contract of a building or a civil structure or a part thereof; or (b) laying of

foundation or making of structures for support of capital goods. Therefore, the services which
were taxable and used by the manufacturer in relation to the manufacture of final product and clearance
of the final product up to the place of removal would be eligible as 'input services'. After the final
products are cleared from the place of removal, there would be no scope for subsequent use ol service to

be treated as input service. Services beyond the stage of manufacturing and clearance of the goods

cannot be considered as input services. Thus, for the purpose of ascertaining the admissibility of

CENVAT credit on services, the nature of service availed should be in consonance with the above

parameters.

8. Now, I take the eligibility of CENVAT credit in respect of above referred service utilized

by the appellant.

8.1 Construction Service: The appellant has contended that they availed the said service in

relation to renovation of security cabin, modification/renovation of engine shop, modification of

warehouse ete and therefore, the said service falls under inclusive clause of the definition of

“input service” and not falls under the exclusion clause. They submitied details of bills. .

However, the adjudicating authority has not agreed with the argument ol the appellant and held

that the appellant has carried out construction service by availing cenvat Tr dif2on structural
Ir 5/ ~ERn A
Ple &7 <P N% R\

items falling under chapter 72 and 73 of CETH as capital goods. | {
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I find that as per definition of “input service”, the exclusive clause states that service portion in
the execution of a works contract and construction services including service listed under clause

(h) of scction 66E of the Finance Act (hereinafter referred as specified services) in so far as they

are used for - (a) construction or execution of works contract of a building or a civil structure or

a part thereof; or (b) laying of foundation or making of structures for support of capital goods.
On clause perusal of bills submitted by the appellant, I find that the bills are pertaining to Civil
Work done for Engine shop, Drivers rest room, expansion of data centre, dispatch shed,
additional strom water line net work, training building, construction of fountain in main gate,
ractural work for BC line platform in weld shop, and civil work done in other area. Looking
into the nature of work done by the appellant, 1 find that the appellant has not done any
renavation or repairs of factory but carried out construction work in the premises. Hence, the
adjudicating authority has correctly denied the credit as per definition of “input service” “and 1

also uphold the order.

£ 4
8.2

Iirection, Commission or installation service: The appellant has contended that the said
cervices are related to maintenance support to Robot, installation and commissioning of ASU

pancls, cte which is directly relating to the manufacturing of activity at paint shop. I observe that

* qs per definition of “input service” supra, any construction or execution of works contract of a

building or a civil structure or a part thereof fall under exclusive clause, whether it is relating to
{lic manufacturing activities or otherwise. Since they have availed the construction service in

celation to erection. commission or installation, definitely they are not eligible to avail the cenvat

wredit. therefore. T disallow the credit availed them in this context also.

8.3 jovent Management service; Mandap Keeper and Benquit service; Travel Agent
service; Translation service; Service provided by Confederation of Indian Industry; and
Management and maintenance service: The adjudicating authority has denied the credit to the
appellant in respeet of all these input service by relying the decision of Hon’ble Supreme Court
i case of M/s Maruti Suzuki Ltd [2009 (240) ELT 641 and held that none of the services have
heen used in relation to the manufacture of final products and clearance of final products upto the
place of removal. On other hand, the appellant has contended that none of lhese services are
appeared in exclusion clause of the definition of “input service”, hence credit cannot be denied. 1
observe that the Hon’ble Supreme Court in case of M/s Maruti Suziki Ltd supra held that :
“All these considerations become relevant only when they are read with the expression “used in
or in relation to the manufacture of final produet™ in the substantive/specific part of the definition.
In each case it has to be established that inputs mentioned in the inclusive part is “used in or in
relation o the manufacture of final product™. It is the functional utility of the said item. which
would constitute the relevant consideration. Unless and until the said input is used in or in
Lelation to the manufacture of final product within the factory of production, the said item would
not become an eligible input. The said expression “used in or in relation to the manufacture” have

many shades and would cover various situations based on the plu:ptf? ]\’olkwi{;h the input is used.
/{"
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above crucial requirement of being “used in or in relation to the manufacture” stands complied

9

with. In our view, one has to therefore read the definition in its entirety.

84  The above said decision was deferred by the Hon’ble Supreme Court in"case ol M/s
Ramala Sahkari Chini Mills L.td [2010 (260) E.L.T. 321 (S.C.)]. In the said decision, the Hon ble
Court has held that “Goods to fall under ‘inputs’ as per said decision must be (i) used in or in
relation to manufacture of final product whether directly or indirectly, and whether contained in
final product or not; (ii) covered within six enumerated categories in Rule 2(g) of Cenvat Credit
Rules, 2002 and (iii) used within factory of production - First and third parts namely specilic part
and location of use to be satisfied for goods to be inputs - Supreme Court’s ruling relating (o
conlining goods only to inclusive part of definition, that is to the six specilicd categorics, not
agreed with - Prima facie, restricting definition of inputs to six categories not intended by
legislature - Phrase “and includes™ not intended by legislature to impart restricted meaning (o
definition of inputs - Interpretation of such term in Maruti Suzuki case requires reconsideration
by Larger Bench.” Therefore, the eligibility of credit will be depending upon the basis ol

services having nexus with business of manufacture of final products.

85  The definition of “input service” supra covers services which are directly or indirectly
used in or in relation to the manufacture of final products; the services which are used lor
clearance of the final products up to the place of removal; and includes services used in relation
to modernization, renovation or repairs of a factory, premises of provider of output service or an

office relating to such factory or premises, advertisement or sales promotion, markel rescarch,

storage upto the place of removal, procurement of inputs, accounting, auditing, finuncing,
recruitment and quality control, coaching and training, computer networking, credit rating, share

registry, security, business exhibition, legal services, inward transportation of inputs or capital

goods and outward transportation upto the place of removal. Therefore, | find that the inclusive
part of the definition of “input” is restricted to the inputs used in or in relation to the manufacture

of final products, whereas the inclusive part of the definition of “inpul service” extends (o

services used prior to/during the course of/after the manufacture of the final products.

Accordingly, the services having nexus or integral connection with the manufacture of final
products as well as the business of manufacture of final product would qualify to be input scrvice
under Rule 2(1) of CCR. In view of above discussion, I find that the services mentioned in para
8.3 above is directly or indirectly have nexus with the manufacture of the final products of the
appellant as well as the business of manufacture of final products. In the circumstances, I do not
find any justification for denying the credit availed by the appellant in respect of such services.
especially, the adjudicating authority has not categorically denied the credit by slal-.i'ug that such
services have no nexus with the manufacturing activity. Therefore, I allow the credit in respect of

said services mentioned in para 8.3 above.

9. In view of above discussion, I disallow the credit availed by the appellant in respect of

Construction Service and Erection, Commission and installation service and uphold the demand

with interest. In respect of service viz, Event Management service; Mandap Keeper and Benguil, o
P oA [

e

service; Travel Agent service; Translation service; Service provided by Confederation of India
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industry: and Management and maintenance service, I set aside the demand and allow the credit

availed by the appellant.

0. As regards penalty imposed, 1 find that the adjudicating authority has imposed penalty

under Rule 15 of CCR read with Section 11 AC of the Central Excise Act, 1944. The appellant

has contended that they have not suppressed the facts with an intention to evade the duty. As

repards the cenvat eredit wrongly availed by the appellant in respect of Construction Service and

Frection, Commission and installation service, penalty is required to be imposed on them as they

“ave failed to discharge their responsibility by contravened the provisions of CCR. In the

impugned order, the adjudicating authority has widely discussed the circumstances under which

thic penalty was imposed and no interference required in respect of penalty imposed on the credit

wrongly availed against the service viz Construction Service and Ercction, Commission and

installation service. Therefore, I uphold the same.

1. In view of above discussion, I partly allow the appeal. The appeal stands disposed of )
accordingly. ;),Y'\ o "ﬁ“ /
(391 D)
3rad (3l
Date s+ 11 .2018

Atlested

( MMMS\\”‘(

Central Tax.Ahmedabad.

by RPAD.

To.

M/ Tata Motors Limited,

survey No. 1, Village Northkotpura, Taluka-Sanand,
Ahmedabad

Copy Lo:-

I The Chief Commissioner, Central Tax, Ahmedabad Zone .

5 The Commissioner. Central Tax, Ahmedabad North,

3. The joint Commissioner, CGST, Ahmedabad North

4. The Assistant Commissioner, System, Central Tax, Ahmedabad North
5 The Assistant Commissioner, CGST, Division-IIT, Ahmedabad North
o—Guard File.
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